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INTEREST OF THE AMICUS CURIAE1

The American Civil Rights Union is a non-partisan, 
non-profit, 501(c)(3), legal/educational policy organi-
zation dedicated to defending all of our constitutional 
rights, not just those that might be politically correct 
or fit a particular ideology. It was founded in 1998  
by long time policy advisor to President Reagan, and 
the architect of modern welfare reform, Robert B. 
Carleson.  Carleson served as President Reagan’s 
chief domestic policy advisor on federalism, and 
originated the concept of ending the federal entitle-
ment to welfare by giving the responsibility for those 
programs to the states through finite block grants.  
Since its founding, the ACRU has filed amicus curiae 
briefs on constitutional law issues in cases nation-
wide. 

 

Those setting the organization’s policy as members 
of the Policy Board are former U.S. Attorney General, 
Edwin Meese III; former Assistant Attorney General 
for Civil Rights, William Bradford Reynolds; former 
Assistant Attorney General for the Office of Legal 
Counsel, Charles J. Cooper; John M. Olin Distin-
guished Professor of Economics at George Mason 
University, Walter E. Williams; former Harvard 
University Professor, Dr. James Q. Wilson; former 
Ambassador Curtin Winsor, Jr.; former Assistant  
 

                                            
1 Peter Ferrara authored this brief for the American Civil 

Rights Union (ACRU). No counsel for either party authored the 
brief in whole or in part and no one apart from the ACRU made 
a monetary contribution to the preparation or submission of this 
brief.  All parties were timely notified and have consented to the 
filing of this brief. 
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Attorney General for Justice Programs, Richard 
Bender Abell and former Ohio Secretary of State J. 
Kenneth Blackwell. 

This case is of interest to the ACRU because we are 
concerned that the decision of the court below 
undermines the rule of law by not restraining abuses 
and ultra vires actions by the Executive Branch. 

STATEMENT OF THE CASE 

The Social Security Administration (SSA) issued 
and enforced a Program Operations System Manual 
(POMS) to guide its employees in administering the 
Social Security program.  The Manual provides, inter 
alia, that retirees who fail to enroll in, or who with-
draw from, Medicare Part A would lose all of their 
Social Security benefits as a result.2

These provisions do not even have the legal status 
of regulations, nor the force of law. Davis v. Secretary 
of Health and Human Services, 867 F.2d 336, 340 
(6th Cir. 1989). They simply comprise “a policy and 
procedure manual that employees of the [SSA] use in 
evaluating Social Security claims….” Id. 

  Indeed, they 
would be required to pay back any Social Security 
benefits they have already received.  POMS HI 
00801.002 (App. 53a). 

 

 

 
                                            

2 Program Operations Manual System – POMS HI 00801.002, 
“Waiver of HI Entitlement by Monthly Beneficiary” (App. 53a); 
POMS HI 00801.034, “Withdrawal Considerations” (App. 55a); 
and POMS GN 00206.20, “Withdrawal Considerations When 
Hospital Insurance Is Involved” (App. 57a). 
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Petitioner retirees filed this suit in the United 

States District Court for the District of Columbia 
alleging that the applicable statutes do not authorize 
or provide for withdrawal of Social Security benefits 
for anyone who fails to maintain their Medicare Part 
A enrollment.  But the District Court held that the 
manual constituted “final agency action” under the 
Administrative Procedure Act , 5 U.S.C. Sect. 551, 
and so was entitled to judicial deference. Mem., Dist. 
Ct. Dkt. No. 21, 5-7. 

The Court of Appeals affirmed that ruling on 
February 7, 2012, but the dissent (Henderson, J.) 
recognized that there was no deference due to a mis-
reading of the statute, where there was no statutory 
authorization for the linkage between Social Security 
benefits and Medicare Part A.  The Court of Appeals 
denied Petitioners’ Petition for Rehearing and for 
Rehearing En Banc on May 30, 2012, 2012 U.S. App. 
LEXIS 10889 (App. 42a and 48a), with Judge Hen-
derson writing separately to state again that there 
was no deference due when the underlying statute 
did not authorize manual rules. 

The Petition for a Writ of Certiorari was filed on 
August 24, 2012, and docketed on August 29. 

SUMMARY OF ARGUMENT 

Can unelected bureaucrats at the Social Security 
Administration change the Social Security program 
contrary to the governing statute, just by issuing an 
interpretive guide for its employees that says so?   
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That baldly states the real question presented by this 
case. 

Under the ruling of the court below, the Social 
Security Administration can issue a Social Security 
guidebook tomorrow that says the retirement age 
under Social Security is now 72, and that would be 
the law of the land.  That would be contrary to the 
rule of law, and, indeed, unconstitutional. 

So is the conduct of the Social Security Administra-
tion in this case, arbitrarily administering the Social 
Security program to deny Social Security benefits to 
anyone who fails to maintain participation in Medi-
care Part A, contrary to the governing statute. 

That governing stature spells out the qualifications 
for Social Security benefits.  Nowhere does it say that 
maintaining participation in Medicare Part A is a 
qualification for receiving Social Security retirement 
benefits.  But the Social Security Administration has 
informed petitioners that their Social Security 
retirement benefits will be cancelled, and they will be 
liable to repay all past Social Security retirement 
benefits paid to them, if they do not maintain partici-
pation in Medicare Part A. 

Under the rule of law, once a person fulfills the 
requirements specified in the statute for Social Secu-
rity benefits, the Social Security Administration must 
pay the individual the specified benefits.  Neither the 
Social Security Administration nor HHS has any 
legal authority to add any additional qualification 
requirements of its own. 
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Indeed, this Court has held that those who qualify 

for such statutory benefits have a legal property 
interest in such benefits, which cannot be denied 
without due process of law.  Any interpretive rules 
adding a requirement for participation in Medicare 
Part A to qualify for Social Security benefits are 
consequently unconstitutional under this Court’s 
precedents. 

Since the governing statute says nothing about 
Medicare Part A, neither the Social Security Admin-
istration nor HHS has any legal authority to add par-
ticipation in Medicare Part A as a requirement for 
eligibility and payment of Social Security benefits. 

The government’s own official reports document 
that Medicare Part A is in deep, long term, financial 
crisis.  Anyone who like petitioners renounces their 
participation in Medicare Part A would only ease the 
financial burdens on the program, to the benefit of all 
remaining participants.  They would still be liable to 
pay all required taxes into the program.  No one 
suggests that they could renounce any of those 
required payments.  But they would forego all of the 
benefits from the program, reducing program costs, 
and consequently unambiguously reducing program 
deficits, to that extent.  As a result, there is no 
rational basis for imposing any penalty on that 
renunciation. 

For all of these reasons, amicus curiae American 
Civil Rights Union respectfully submits that this 
Court should grant the Petition for Writ of Certiorari,  
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reverse the court below, and strike down challenged 
Social Security Administration POMS interpretive 
rules that are not grounded in the governing statute. 

REASONS FOR GRANTING THE WRIT 

I. THIS CASE PRESENTS FUNDAMENTAL 
QUESTIONS OF LAW REGARDING 
WHETHER OUR GOVERNMENT WILL 
BE GOVERNED BY THE RULE OF LAW. 

A fundamental concern among many people across 
our land is whether our federal government will be 
restrained by the rule of law.3

That means for this case that the Manuel issued by 
the SSA is bound by the statute on which it is based.  
But there is nothing in the governing statutes that 
restricts eligibility for Social Security benefits to 
those who have maintained their participation in 
Medicare Part A.  In fact, there is no mention of 
Medicare Part A at all in the statute governing 
eligibility for Social Security benefits.   

  The fact that no one, 
not even the President, is above the law is a funda-
mental bulwark of our nation’s liberties.  

That statute states, 

“Every individual who – 

 

 

 

                                            
3 See, e.g., Phil Kerpen, Democracy Denied: How Obama Is 

Ignoring You and Bypassing Congress to Radically Transform 
America – and How to Stop Him (Dallas: BenBella Books, Inc., 
2011).   
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(1) is a fully insured individual (as defined in 

Section 414(a) of this title), 

(2) has attained age 62, and 

(3) has filed application for old-age insurance 
benefits… 

shall be entitled to an old-age insurance 
benefit….” 

42 U.S.C. Section 402(a).  Nothing in the refer-
enced Section 414 says anything about Medicare Part 
A either.  Rather, it defines fully insured in terms of 
quarters of coverage working and paying Social Secu-
rity payroll taxes.  Section 414 states, 

“The term “fully insured individual” means any 
individual who had not less than—  

(1) one quarter of coverage (whenever acquired) 
for each calendar year elapsing after 1950 (or, if 
later, the year in which he attained age 21) and 
before the year in which he died or (if earlier) the 
year in which he attained age 62, except that in 
no case shall an individual be a fully insured 
individual unless he has at least 6 quarters of 
coverage; or 

(2) 40 quarters of coverage; or 

(3) in the case of an individual who died before 
1951, 6 quarters of coverage;”  

42 U.S.C. Section 414(a). 
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Moreover, in 42 U.S.C. Sections 402(n), (t), (y), (u) 

and (x), Congress explicitly provided instances when 
Social Security benefits may be terminated.  Nowhere 
does it say anything about authorizing termination of 
benefits for failing to enroll in, or for disenrolling 
from, or for failing to maintain participation in, 
Medicare Part A.  

Under the rule of law, once a person fulfills the 
requirements specified in the statute for Social Secu-
rity benefits, the Social Security Administration must 
pay the individual the specified benefits.  Neither the 
Social Security Administration nor HHS has any 
legal authority to add any additional qualification 
requirements of its own.  As Judge Henderson 
observed in her dissent below, “In American Bar 
Association v. FTC, we made plain that an agency 
cannot exercise regulatory power without congres-
sional grant. 430 F. 3d 457, 468, 368 U.S. App. D.C. 
368 (D.C. Cir. 2005).” (App. 20a). 

Judge Henderson rightly added in her powerful 
dissent,  

“But there is no statutory basis for the chal-
lenged provisions of the POMS, they are ultra 
vires.  ‘The legislative power of the United States 
is vested in the Congress, and the exercise  
of quasi-legislative authority by governmental 
departments and agencies must be rooted in a 
grant of such power by the Congress and subject 
to limitations which that body imposes.’ See 
Chrysler Corp. v. Brown, 441 U.S. 281, 302, 99 S. 
Ct. 1705, 60 L. Ed. 2d 208 (1979).  The authority 
to administer the law is not the power to make  
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the law. Orion Reserves Ltd. P’ship v. Salazar, 
553 F.3d 697, 703, 384 U.S. App. D.C. 268 (D.C. 
Cir. 2009). Accordingly, ‘a regulation contrary  
to statute is void.’ Id. Commissioner Astrue is 
clothed with exceptional authority but even he 
cannot make law.” (App. 20a-21a).   

Since the governing statute says nothing about 
Medicare Part A, neither the Social Security Admin-
istration nor HHS has any legal authority to add 
participation in Medicare Part A as a requirement for 
eligibility and payment of Social Security benefits. 

Indeed, this Court has held that those who qualify 
for such statutory benefits have a legal property 
interest in such benefits, which cannot be denied 
without due process of law. E.g., Goldberg v. Kelly, 
397 U.S. 254 (1970); Shapiro v. Thompson, 394 U.S. 
618 (1969).  Any POMS interpretive rules adding a 
requirement for participation in Medicare Part A to 
qualify for Social Security benefits are consequently 
unconstitutional under this Court’s precedents. 

Moreover, no deference is due to any interpretive 
rule or regulation which lacks any authorization in 
the underlying statute. Chevron U.S.A. Inc. v. Natu-
ral Resources Defense Council, Inc. 467 U.S. 837 
(1984).  As Judge Henderson also explained below,  

“Indeed, Chevron deference is appropriate only  
if the Congress has delegated authority to an 
agency to make rules having the ‘force of law’  
 

 

 

 



10 
and the agency rule at issue was ‘promulgated in 
the exercise of that authority.’ United States v. 
Mead Corp., 533 U.S. 218, 226-27, 121 S. Ct. 2164, 
150 L. Ed. 2d 292 (2001)….But, neither Skidmore, 
Chevron nor Meade requires any deference to  
an ultra vires ‘interpretive document.’ See, e.g. 
Ry. Labor Execs. Ass’n v. Nat’l Mediation Bd., 29 
F.3d 655, 671, 308 U.S. App. D.C. 9 (D.C. Cir. 
1994)(‘[D]eference is warranted only when Con-
gress has…delegat[ed]…authority to the agency.’ 
(quoting Chevron, 467 U.S. at 843-844); Natural 
Res. Def. Council v. Reilly, 983 F.2d 259, 266, 299 
U.S. App. D.C. 234 (D.C. Cir. 1993)….see also 
D.C. Hosp. Ass’n v. District of Columbia, 224 
F.3d 776, 780, 343 U.S. App. D.C. 133 (D.C. Cir. 
2000)(‘Because the provision at issue here is 
unambiguous, we owe no deference to a contrary 
construction even if formally adopted by the 
Secretary of [HHS]’).” (App. 14a-15a). 

Judge Henderson also explained where the major-
ity went wrong.  She noted, “According to the major-
ity, because the statute offers ‘no path to disclaim 
their legal entitlement to Medicare Part A benefits,’ 
the agency was not required to offer plaintiffs a 
mechanism for disclaiming their legal entitlement.’ 
Majority Op. 7.” (App. 18a). But the SSA has estab-
lished a path to disclaim Medicare Part A in the same 
POMS rules.  POMS HI 00801.034 (“To withdraw 
from the HI program, an individual must submit a 
written request for withdrawal….”). 

Moreover, Henderson adds, concerning the major-
ity’s characterization of the issue above, 
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“But that is not to say that, having chosen to 
allow disclaimer via the POMS, the POMS can 
take away a statutory entitlement (i.e. SSRB 
[Social Security Retirement Benefits]) as a condi-
tion of the disclaimer.” (App. 18a). 

Henderson further explains, 

‘‘‘Plaintiffs-Appellants never suggested that they 
sought to renounce their entitlement to Medi-
care, Part A, and they did not contend that the 
Defendant-Appellees must allow them to…some-
how declare that Plaintiffs-Appellants are not 
entitled to Medicare Part A.’ [quoting Plaintiff 
Appellants’ Reply Brief].  Instead, they argue 
something much more fundamental, i.e., that 
there is no statutory authority for the POMS 
edict that an individual who declines Medicare, 
Part A, coverage is required to forego/refund 
SSRB. I agree. The relevant language of both 
statutes, 42 U.S.C. Sections 402(a) and 426(a), 
reads identically in that they both provide that 
an individual ‘shall be entitled’ to benefits if he 
meets certain qualifying conditions. Neither 
statue requires an ‘entitled’ individual to accept 
the benefits.  Nor do they even hint at permitting 
the SSA to withdraw SSRB and demand repay-
ment thereof if an individual does not want to 
participate in Medicare, Part A. The POMS alone 
does that.  It gives SSA Commissioner Astrue a 
power not provided him by the Congress, the 
power to penalize a person who is ‘entitled’ to 
Medicare, Part A by operation of law but who 
does not want Part A coverage by stripping  
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that person of future SSRB and forcing repay-
ment of SSRB already received.” (App. 18a-19a) 
(emphasis added). 

The people of this nation are looking to this Court 
to uphold the rule of law against the Executive 
Branch.  This Court should consequently review this 
case, reverse the court below, and strike down the 
POMS guidelines that are contrary to the governing 
statute. 

II. MEDICARE PART A SUFFERS FROM 
DEEP, LONG TERM FINANCIAL DIFFI-
CULTIES, AND THOSE CHOOSING TO 
FOREGO PARTICIPATION IN IT ONLY 
REDUCE THOSE DIFFICULTIES. 

Medicare Part A, also known as the Federal Hospi-
tal Insurance Program, pays for the hospital related 
costs of seniors citizens and the disabled.  It now 
covers close to 50 million senior citizens and disabled 
people,4 at a cost of $256.7 billion in 2011.5  The pro-
gram began running annual deficits in 2008,6 which 
had grown to $27.7 billion in 2011.7

The Trustees’ Report projects those deficits to con-
tinue throughout the entire 75 year projection  
 

 

 

 

                                            
4 2012 Annual Report of the Boards of Trustees of the Federal 

Hospital Insurance and the Federal Supplementary Medical 
Insurance Trust Funds, April 23, 2012, at 6.  

5 Id., at 10, Table II.B1. 
6 Id., at 6. 
7 Id. 
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period of the report.8  The deficits are projected to 
total $125 billion over the next 10 years under inter-
mediate assumptions,9 and $681.1 billion under 
pessimistic assumptions, reaching $146 billion in 
2021 alone.10

Those deficits are currently being covered through 
the Hospital Insurance trust fund.  The trust fund is 
projected to run out by 2024 under intermediate pro-
jections,

   

11 and by 2017 under pessimistic projections.12

Over the long run, in order to pay all promised 
benefits under Medicare Part A, the current Medi-
care payroll tax equal to 2.9% of taxable payroll 
would have to ultimately more than double to 6.29% 
under intermediate assumptions.

  
But since that trust fund holds no real assets, but 
just claims against general revenues, the Medicare 
Part A deficits add directly to the total federal deficit 
by the full amount of the Medicare Part A deficit each 
year, whether the Hospital Insurance trust fund has 
run out or not. 

13  Under pessimistic 
assumptions, it would have to increase by close to 5 
times to 13.7%.14  The present value of the unfunded 
liability under Medicare Part A alone is roughly $5 
trillion.15

                                            
8 Id., at 8. 

 

9 Id., at 28, Table II.E1. 
10 Id., at 64, Table III.B5. 
11 Id., at 6. 
12 Id., at 29. 
13 Id., at 68, Table III.B7. 
14 Id., at 146. 
15 Id., 79, Table III.B10. 
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But all of this may indeed be a rosy scenario.  The 

2012 report states, 

“The financial outlook for Medicare is also un-
certain because some provisions of current law 
that are designed to reduce costs may not be 
sustained.  The clearest example of this issue is 
the sustainable growth rate (SGR) formula for 
physician fee schedule payment levels.  The pro-
jections in this report assume that, as required 
by current law, CMS will implement a reduction 
in Medicare payment rates for physician services 
of more than 30 percent at the start of 2013.  
However, it is a virtual certainty that lawmak-
ers, cognizant of the disruptive consequences of 
such a sudden, sharp reduction in payments, will 
override the reduction just as they have every 
year since 2003.” 

“The Patient Protection and Affordable Care 
Act…is another, and even larger, source of policy-
related uncertainty.  This legislation…contains 
roughly 165 provisions affecting the Medicare 
program by reducing costs, increasing revenue, 
improving certain benefits, combating fraud and 
abuse…and other changes intended to improve 
the quality of health care and reduce its costs to 
Medicare.  The Board assumes that the various 
cost reduction measures…will occur as the 
Affordable Care Act requires.  The Trustees 
believe that this outcome, while plausible, will 
depend on the achievement of unprecedented im-
provements in health care provider productivity.  
If the health care sector could not transition to  
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more efficient models of care delivery…then the 
availability and quality of health care received by 
Medicare beneficiaries relative to that received 
by those with private health insurance would  
fall over time, generating pressure to modify 
Medicare’s payment rates.” 

“Given these uncertainties, future Medicare costs 
could be substantially larger than shown in the 
current shown in the Trustees’ current law 
projection.”16

In other words, built into current law regarding 
Medicare are a number of provisions that mandate 
reduced future costs, that no one in Washington 
expects to actually go into effect, because their 
impact on quality and access to care for seniors are 
too draconian.  Both political parties expect to 
suspend those cost cutting provisions just before they 
go into effect, as they have with similar provisions in 
the past, until more basic, fundamental Medicare 
reforms are adopted. 

   

Exhibit A in that charade are the Medicare cuts of 
President Obama’s Affordable Care Act.  The present 
value of those future cuts totals $15 trillion today, 
according to the federal government’s own official, 
publicly released, financial reports.17

                                            
16 Id., at 2-3. 

  These are 

17 U.S. Department of the Treasury, 2010 Financial Report of 
the United States Government, (December, 2010), at ix,19 (“The 
2010 projection is lower than the 2009 projection in every year 
of the projection period almost entirely as a result of the 
Affordable Care Act (ACA), which is projected to significantly 
lower Medicare spending and raise receipts.”); at 3, Table 1 (The 
present value of net expenditures for Medicare is shown as 
declining from $38.1 trillion in 2009 to $22.8 trillion in 2010, a 
decline of $15.3 trillion); at 20-21, Table 8 (net social insurance 



16 
primarily cuts in payments to doctors and hospitals 
trying to provide health care services and treatments 
to seniors on Medicare. 

Medicare’s Office of the Actuary reports that even 
before these cuts already two-thirds of hospitals were 
losing money on Medicare patients.18  Health provid-
ers will either have to withdraw from serving Medi-
care patients, or eventually go into bankruptcy.  The 
unworkable, draconian effect of these Medicare cuts 
is why the U.S. Government Accountability Office 
issued a disclaimer of opinion on the Statement of 
Social Insurance component of the federal govern-
ment’s 2010 Financial Statement,19

                                            
expenditures projected to decline from $46 trillion in the 2009 
report to $31 trillion in the 2010 report, due to the Medicare 
cuts again shown in the same table); at 46-48, United States 
Government Statements of Social Insurance (present value of 
future expenditures for Medicare Part A declines from $25.8 
trillion in 2009 to $17.1 trillion in 2010, present value of future 
expenditures for Medicare Part B declines from $23.2 trillion in 
2009 to $17.7 trillion in 2010, total present values of future 
expenditures in excess of future revenues for social insurance 
declines from $45.9 trillion to 30.9 trillion).  

 saying, “Unless 
providers could reduce their cost per service corre- 
 

18 John D. Shatto and Kent Clemens, Projected Medicare 
Expenditures under an Illustrative Scenario with Alternative 
Payment Updates to Medicare Providers, Office of the Actuary, 
Centers for Medicare and Medicaid Services, August 5, 2010, at 
7. 

19 2010 Financial Report of the United States Government, at 
4, 28. This was in sharp contrast to the pre-Affordable Care Act 
“Statements of Social Insurance for 2009, 2008 and 2007,” which 
the GAO found “present fairly, in all material respects, the 
financial condition of the federal government’s social insurance 
programs, in conformity with U.S. generally accepted 
accounting principles.” Id., at 28. 
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spondingly, through productivity improvements, or 
other steps, they would eventually become unwilling 
or unable to treat Medicare beneficiaries.”20

The state of Medicare’s finances without these cost 
reductions in the Affordable Care Act is most clearly 
revealed in the 2009 annual report of the Medicare 
Board of Trustees.

 

21  That report indicates that the 
Medicare Part A Trust Fund will run out by 2017, 
just 5 years from now.  By the next year, 2018, just 
this part of Medicare alone would be running an 
annual deficit of nearly $100 billion, under the 
intermediate assumptions.22   Under the so-called 
pessimistic assumptions, which as discussed in Chap-
ter 3 in regard to Social Security may be more 
realistic, the Medicare Part A deficit by 2018, just 7 
years from now, would be $225 billion.23

Paying all promised Part A (HI) benefits to those 
entering the work force today would require raising 
today’s total HI payroll tax rate from 2.9% to 10%, 
under the intermediate assumptions.

  

24  Under the  
so-called pessimistic assumptions, that payroll tax 
would have to be raised to close to 18%.25

                                            
20 Id., at 129. 

 

21 2009 Annual Report of the Boards of Trustees of the 
Federal Hospital Insurance and the Federal Supplementary 
Medical Insurance Trust Funds, May 12, 2009. 

22 Id., at 56, Table III.B5. 
23 Id. 
24 Id., at 60, Table III.B.7. 
25 2009 Annual Report of the Board of Trustees of the Old-Age 

and Survivors Insurance and Disability Insurance Trust Funds, 
May 12, 2009, Table VI.F.2. 
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Anyone who like petitioners renounces their 

participation in Medicare Part A would only ease 
these financial burdens on the program, to the bene-
fit of all remaining participants.  They would still be 
liable for all required taxes into the program.  No one 
pretends that they could renounce any of those 
required payments.  But they would forego all of the 
benefits from the program, reducing program costs, 
and consequently unambiguously reducing program 
deficits, to that extent.  So there is no rational basis 
for imposing any penalty on that renunciation. 

This Court should consequently grant the Petition 
for Writ of Certiorari, to review whether the Social 
Security Administration has faithfully followed the 
governing statute, and strike POMS interpretive 
rules that are not grounded in statutory authority, 
upholding the Rule of Law. 

CONCLUSION 

For all of the foregoing reasons, the Petition for 
Writ of Certiorari should be granted. 
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